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OFF ICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GROVER SELLERS

Arronueyr Gawendl g

gonorable Royail R. Watkins, President
vtate Boaxrd of Bducation
austin, Texus

pear Sir: - S Opinion lNo. 0-6104

We are in recoipt oR yo Ziter of recent date '_
requesting our opinion—eg the dwestiFn stated therein, Your
lettor is as tollowv s : : - _ o

”The Statd\Poard & EMication, at a receut
meeting, unaniQouNy passpd 3 resolution setting
"+ aside A4q formeX ac.ton, enying ths ¢lainm of the
‘ic# for tultion of pupils.
Cekool attending the Athens

Fohoel undok qQn alleb-z contract by unﬁ between the
vio(districgs,

fe hnrainaftﬁr question propounded

% sano has never beon answered by you

for th\reas<h that your Department took the posi-

- tion thav~fv was within the province of the State
Board of Zducation only to ugL tho question propound-
ed; thorefore at the last moeting above referred to,
the State Board of Bducation authorized me, as Pros-
ident of tas State Board of Education, to propaund

. the guestion heretofore submittcd_tOﬁwit

"t53ince tho contracting district hed
compliced with 4l requlrements foxr re-
ceiving aid in this case, could the fail-
ure of these two officials to perxforn &
ministerial duty, becauge of an alloged
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erroneous interpretution of the law, de-
prive the contracting districts of the
legal right which they had under the pro-
visions of the rural ald law, wisn the
fallure to perform their duty was without
fuult, knowledge or coansent of either of
the contracting parties?!

*let me syggest that you carefully review
the attached correspondence in order that you can
have before you all of the faets and olrcumstances
surrounding this situation.”

We understand the facts to be that the Valnut Creek
Common School District No, 10 of Henderson County contracted with
the Athens Independeat ichool Distriot,im which contract it wae
agreed that all white and colored scholastics were transferred to
the Atisns Independent School Distrlet, sxoept those transferred to
another dimtriet prior to August 1, 194%,

The contracted {sending) distrioct agreed to pay monthly
to the receiving echool:

(a) all State and county available funds as
received;

{b) All loocal zmainterance funds as
collected,

The receiving school agreed to furnish acoredited
gohool faellities for a term of nine (9) months to all white and
colored scholastios of the sending district, and to cooperate with
the County Board in furnishing transportation faellities to all
pupils living more than two and one-half miles from the receiving
school, It was further agreed that the receiving school shall
collect additional tuition provided in the Rural Ald Law,

The contract was duly executed and riled in the office
of the County Superintendent of Henderson County on July 68, 1942,
but was not approved by the County Superintendent and was not for-
warded to austin for approval of the State Superintendent of Publie
Instruction., Neither sochool district was notified that the contract
wag not approved and the Superintendent of tha Athens schools was of
the opinion that it had been approved until elementary tuition aid
wag refusefl the followling summer.
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It is aedmitted that the puplls of the Walnut Creek
- pyetrict were taught in the Atheans Independent School District
sccording to the teras of the contract, and the only question -
gs vheth.r the fallure of the County Superintendent and the State
superintendent to approve the contract operates to "deprive the
contracting distriets of their legal rights which theéy had under
. tte provisions of the Rural Aid Law,™
¥ . .

The budget of VWalnut Creek District and all other re-
qeirezents prerequisite for receiving State Ald were duly filed
vith the State Superintendent prior to Octoler 1, 1942,

,

) The County Superintendent gave as a reaSon for not
approving the contract that-she had a conversation over the tele-
phone with an assistant in the State Superintendentt's office, in
vaich conversation she was told that it would be best to secure
individual) transfers and not send in the contract, and that this
sould in no way lessen the amount of money that the Athens dise
" triet would recelve. This information was given to the County.

Superintendent a few days prior to our Opinion No. 0-5413, in
which opinion we held that individual transfers do not come within
the provisions of. Section 2 of Article 8 of the Rural Aid Law, be-
- cause they are not contracted under the provisions thercof, :

' - Said Seotion 2, Article 8 of gald law in effect &t tho
- tize the couztract was executed reads as follows: BT ‘

*For the school years thereaftsr, upon the
agreement of the Boaxd of Trustees of the districts
concerned or on petition signed by a majority of the
qualified voters of the district and subject to the
approval of the county supsrintendent, and the State
Superintendent,. a district which may be unable to
maintain a sutisfactory school may {transfer its entire
-scholastic enrollment for one yezar to an accredited
school of higher rank, ' If the recelving school re~

- ¢elves State Ald, the scholastic census yolls both
vhite and colored shall be combined, the per caplta
apportionment shall be paid direct to the receiving
school, 8ll locsl taxes of the sending contracting

- district, except those golng to the interest and sink-
ing fund shall be credited to the receiving school by
the Tux Collector as collected, and the teacher-Pupll
quota shall be based on the coabined census total. If
the receiving school is not a State Aid school, the
scholastic census rolls both white asd colored shall
be combined, the per capita apportionment shtall be paid
direct to the recelving school, all local taxes of the
sending contracting district except those going to the
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* interest and sinking funé shall be ecredited to the
récelving school by the Tax Collector es collecicd,

. and the sending contraoting district will be eligible
for s% nuch Selary «id as is necessary to supplemeni
the Ctate Avsilable snd locul Muintensnoe Fundés, cn
the-scholastics frea the =endinb ¢istrlct attending
8 school in the recelving district, to cover the ap-

- proved cost of Lastruetioa per acholaatio iz the re-
coiving echool, provided that such spproved cost shell
not exoeed Seven Pollars und Pifty Conts (37.50) per

. month for high school students or Five Dollars (&5, 00)
‘per month for elenentari students,

R § will bs observed that “ecticn 2 of article 3 of tho
Rural Ald Iew in e¢ffect of the time this contract wes oxecuvtod
provides thst same shsl) be “subjeet to" the spproval or the
COunty Zuperintendent and the State Cuperintendent.

Thererore, tha question presented for our deteruina—. .
tion 15 this: Does the transfer or egreement in question re-

" euire the eporova) of. the County Superintendent and the “tate

“uperintendint before cecither of tans contracting dlstricte is

JeligYoie ;or salary eid under nection 2 of Art. 8 aroresaid?

In our 0pinion, such approval is raquireo.-

‘ . “In the case of ‘Metorkel v. Dist riot Trustees, ete.,
{Civ. App.) 121 8. ¥. (2) 1048, 1052, s sinmiler provision con~

.tained in & previous Rural 4id end Zquslization Fund Appropric-

tion, was considered by the Cecurt. The Tollowlng quotations

Sron ssid opinicn are ealightening:

*aleo, in either csse (eithor by agreenant of
. tho trustees of the districts coucerned or on signed
petition by a mejority of the quelified voters}, we
think the transfcr is to be made ‘subject to the
aporoval of the County Superintendent gnd © TLuto Tupere
| Intendcnt.) « « TR6 Opinion we G0 exprseas ig that the
_ eubject matter of scetion 17 (of Chap. 474, Gen'l, and
- Tpes. Lews of 1937, p. 1259) is not the authorizaticn
of contreets, but of trensfers to bBe made, not by the
County Jupsrintendont as in ¢sse Of other trensfers
{Vernon's fnn. Civil Stetutesa, Art, 2696), but by the
trustecs of the district (which may be untble o mein-
tain e sutisfectory schocl), undzr the circunsatences
and conditions prozeribed.® (ixphsels ours.}
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- - Certeinly, the Leglislature had reason for reculr-
dng the approvel ol both County and State Euperintendcnte of
all trensfers to bs effected under the provisions of Tection 2
.of Art. 8, supre. It must not be overlooked thst trencfers

of ontire scholestic enrollments, allowed tader this section,
gre only authorized when districts sre unable to meintsin
satisfactorg sohools, end thcn only for one year in e&ch
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instanoe., Thus, the trustecs of ths proposcd ﬁuudiug district

pight determine that it Iis vneble to melintsin e satisfactory
school, Tne County 2nd Stete Superintendentg,or either of
then, after lnvestigetion and 8ue consideretion. might agree
or disegree with s2id conclusion, If they aegreed, thelr ap-
proval would be-given to the traanafser, Otherwise it weuld be
withheld, It is clesr, therefore, thet such approvel is not
sirply a ministeriel reoquirement. It is to be bssed upon
discretion and Judgment. It I8 & quasl~judieial function.
Then an executive offlocor, in the exercise of his functions,
is required to pess upon facts end to detormine bis action by
the fects found, such is sometines ¢slled & quasi- Judicial
--function, Ry. o, v. Chenson, 100 Tex. 379, 100 8, ¥, 138,

10 L, R. A. AN.5.) 681, Also see Bsldacchi v. Gooldet (Civ.
App.) 145 S, W. 325, 328, ('?rror Refused). .

. The £1le subxitted contseins & lctter from the County
Supsrintendnst to iir. W. B, King, Auditor, Stzto Board of Zduce-
tion, dated Aug. 30, 1943. The rollow;ng paragreph 1s quoted
therefraom:

“There was no intention of in ur to Athens in
eny wsy and we were assured by the ‘tate Lepartment
. that no injury would bz dane In changiag from & din-
- triet contrect to individual transfers.”

‘ This letter clesyly indicates that the proscedure pro-
"vided for 'in Qec. 2 of Art. & aforosald was abandonsd a:d that
. individunl transfers were offected.

- Also, the ¢opy of tha “ﬁontract to Transler Districts
sccording to Article 8 of the Equalization Lsw Foxr 1942-1943%,
¢tontained in tha Lile qubm;tted, shows no epproval) tihexrczof by
¢ither the County Superintendcnt oxr the Ttete Superintendent.
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. ¥e now ocall atteuntion to tls nature of H. B.

. 284, Chap. 5.9, Aots of the L7th leglelature, R. S. Its
' heading $s "Appropriation - Rural 414 To Pudlio Sohools,.n
It is essentielly en appropriation blll. Egec. 2 of Art. 8,
supra, is & component part thereof. It is elementary that
conditions of en appropristioan bill mist be complied with
. before xoncys can be paid out thereunder. Nelther can -
money be drawn from the Treesury but in pursuance of
specific eppropriations made by lew, Art. 8, =c0. O,
constltution or Texas. '
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-?he oircumstancea surrounding the question sub-
mitted cvidoently occurred as a result of an erroncous in~
terpretation of law. Thile this 1s unfortunate end is to
bo regretted, the law cannol be changed thersby.

Our opinion in this oconneotion is &s ebove

stated,
| Vory truly yours
ATTORNYY
By . S
L. H. Flewellen
Aseistant
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OPINION
COLIMITTEY




